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EMILIO M. GARZA, Circuit Judge:
P.W. & Sons Trucking, Inc. (PWS) and Fred Palllet IV appeal the district court’s grant of

summary judgment in favor of Consumers County Mutua Insurance Co. (“Consumers’) in this



declaratory judgment action. Specifically, PWSand Paillet contend that the district court erred when

it relied on a Department of Transportation regulation, 49 C.F.R. § 390.5, to determine whether
Paillet was an “ employee’ excluded from coverage under PWS' s commercia auto insurance policy.
Because we believe the district court properly relied on the regulation, we affirm.

In February of 1998, PWS, asmall trucking company, hired two driversto assist in hauling
four loads of plastic resinfrom Texasto variouslocationsin Louisiana, Arkansas, Missouri, and New
York. Thedrivers, Paillet and Terry Wayne Bob, both held other jobs at the time and worked for
PWS on aload-by-load basis. Although there is evidence in the record that Paillet hauled |oads for
PWS with some frequency, he was not regularly employed by PWS, nor was he obligated to haul
future loads after he completed a given trip. PWS paid Paillet on a percentage-of-the-load basis.

Paillet and Bob delivered the four loads of plastic resinto their destinations without incident.
Ontheir returntrip back to Texas, however, Paillet and Bob were involved in aone-vehicle accident
inVirginia. At thetime of the accident, Bob was driving the tractor-trailer and Paillet wasaseep in
thetruck’ s leeper bunk. Bob died at the scene of the accident. Paillet sustained seriousinjuriesand
remained in acomafor more than two months. Paillet later filed suit against PWS to recover for his
injuries. PWS notified Consumers of the lawsuit and requested a defense and indemnity under its
commercia auto insurance policy.

Thereafter, Consumers filed a declaratory judgment action in federal district court based on
the policy’s exclusions relating to ligbility for injuries to employees. In its complaint, Consumers
conceded that, at the time of the accident, Paillet and Bob were driving atractor-trailer covered by

PWS s policy with Consumers, and that the injuries caused by the accident fell within the policy’s



general liability coverage.! Consumersargued only that, because Paillet wasan “employee”’ of PWS,
hisinjuries were excluded from coverage by one of the policy’s employee exclusions.? In response,
PWS argued that the employee exclusions were not applicable to Paillet’ s case because Paillet was
not actually an employee of PWS, but rather an independent contractor. To support its argument,
PWS relied on the traditional Texas common law distinction between employees and independent

contractors.®

By the terms of PWS's policy with Consumers, Consumers agreed to indemnify PWS and
to defend PWS in any lawsuits for damages for “bodily injury or property damage to which this
insurance applies, caused by an accident and resulting from the ownership; maintenance or use of
acovered auto.”

*The policy at issue in this case includes standard employee exclusions. Specificaly, the
policy excludes coverage for the following employee injuries:

4. EMPLOYEE INDEMNIFICATION AND EMPLOYER'SLIABILITY
Bodily Injury to:

a An employee of the insured arisng out of and in the course of
employment by theinsured; . . .

S. FELLOW EMPLOYEE

Bodily injury to any fellow employee of theinsured arising out of and inthe
course of the fellow employee’ s employment.

The policy does not define the term employee.

3Under Texas common law, “[t]he test to determine whether aworker is an employee or an
independent contractor is whether the employer has the right to control the progress, details, and
methods of operations of the employee’s work.” Thompson v. Travelers Indem. Co. of R.I., 789
SW.2d 277,278 (Tex. 1990). For anindividual to be considered an employee, “[t]he employer must
control not merely the end sought to be accomplished, but also the means and details of its
accomplishment aswell.” 1d. In contrast, an independent contractor is an individual who, “[i]n the
pursuit of an independent business, undertakesto do aspecific piece of work for other persons, using
his own means and methods, without submitting himsalf to their control and all itsdetails.” William
Sommerville & Sons, Inc. v. Carter, 571 SW.2d 953, 956 (Tex. Civ. App.—Tyler 1978), aff'd on
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After both Consumers and PWSfiled summary judgment motions, the district court held that
the policy’s exclusions applied to preclude coverage in this case because Paillet was a “ statutory
employee’ of PWS. In reaching its decision, the court relied on § 390.5 of the Department of
Transportation regulations, which provides definitions for several terms appearing in those
regulations. Section 390.5 defines an “employee’ as.

any individual, other than an employer, who is employed by an employer and who in

the course of hisor her employment directly affects commercia motor vehicle safety.

Suchtermincludesadriver of acommercia motor vehicle (including an independent

contractor whilein the cour se of oper ating acommer cial motor vehicle), amechanic,

and afreight handler.

49 C.F.R. 8 390.5 (emphasis added). Because § 390.5 eliminates the traditional common law
distinction between employees and independent contractorsfor driverslike Paillet, the district court
determined that no genuineissues of materia fact existed warranting trial inthiscase. The court then
granted summary judgment in favor of Consumers on the basis of the policy’ s employee exclusions.
PWS and Paillet now appeal.

We review adistrict court’s grant of summary judgment de novo. McClendon v. City of
Columbia, 258 F.3d 432, 435 (5™ Cir. 2001). The district court’s interpretation of an insurance
contract is aquestion of law that we also review de novo. Am. Sates Ins. Co. v. Bailey, 133 F.3d
363, 369 (5™ Cir. 1998); Canutillo Indep. Sch. Dist. v. Nat’| Union FireIns., 99 F.3d 695, 700 (5"
Cir. 1996). Wewill affirm adistrict court’ sgrant of summary judgment when, viewing the evidence

in the light most favorable to the nonmoving party, the record reflects that no genuine issue of

materia fact exists, and the moving party is entitled to judgment as amatter of law. FeD. R. Civ. P.

other grounds, 584 SW.2d 274 (Tex. 1979).



56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322-24 (1986).

The principal issue in this appeal is whether the district court properly relied on § 390.5 to
determine whether Paillet was an employee of PWS under the policy. Both parties contend that the
term employee as it is used in the policy is clear and unambiguous. Each, however, presents a
different plain meaning of that term. According to Consumers, in light of the policy’s purpose and
the special significance of § 390.5 in the trucking industry, the parties clearly intended the federal
definitionto control. Incontrast, PWS contendsthat the partiesintended thetraditional common law
definition of theterm. Although PWS acknowledges the federal definition stated in § 390.5, PWS
arguesthat we cannot rely on 8§ 390.5 absent an expressincorporation of that definition in the terms
of the policy.

Texasrules of contract interpretation control inthisdiversity case. Am. Nat'| Gen. Ins. Co.
v. Ryan, 274 F.3d 319, 323 (5" Cir. 2001). Under Texaslaw, when faced with a coverage dispute,
our primary concern is to give effect to the intentions of the parties as expressed by the policy
language. |deal Lease Serv., Inc. v. Amoco Prod. Co., 662 SW.2d 951, 953 (Tex. 1983). Wegive
thetermsused inthe policy their plain, ordinary meaning unlessthe policy itself showsthat the parties
intended the termsto have adifferent, technical meaning. Puckett v. U.S. Firelns. Co., 678 SW.2d
936, 938 (Tex. 1984). When interpreting an insurance policy, however, we cannot Ssimply consider
its terms in the abstract. Rather, we must “consider the policy as awhole and interpret it to fulfill
[the] reasonable expectations of the partiesin light of customs and usages of the industry.” N. Am.
Shipbuilding, Inc. v. S Marine & Aviation Underwriting, Inc., 930 SW.2d 829, 834 (Tex. Civ.
App.—Houston [1% Dist.] 1996, n.w.h.).

Thepolicy at issueinthiscaseisapublic-liability policy designed specifically for use by motor
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carriersin theinterstate trucking industry. Federal law requires motor carriersto procure at least a
minimum level of public-liability insurancein order to obtain an operating permit. SeeMotor Carrier
Safety Act of 1984, 49 U.S.C. § 13906 (2000); 49 C.F.R. § 387.1 et seq. The purpose of this
insurance requirement isto ensure that afinancialy responsible party will be available to compensate
members of the public injured in a collision with acommercial motor vehicle. Although the M otor
Carrier Safety Act places an affirmative insurance obligation on motor carriers with respect to the
public, it does not require motor carriers to obtain coverage for “injury to or death of [their]
employees while engaged in the course of their employment.” 49 C.F.R. § 387.15.

Thereis no question that PWS s policy with Consumers was drafted to comply with federd
insurance requirements. Asaresult, theserequirementsmust informour interpretation of the policy’s
terms. Section 390.5, which was enacted pursuant to authority granted by the Motor Carrier Safety
Act, is central to this federal regulatory scheme* By diminating the common law
employee/independent contractor distinction, the definition servesto discourage motor carriersfrom
using the independent contractor relationship to avoid liability exposure at the expense of the public.
In light of the clear intention of the parties to comply with federal regulations and the broad
application of § 390.5 throughout those regulations, it is reasonable to conclude that the parties
intended 8 390.5 to supply the definition of the term employee in the policy.

Nevertheless, PWS asks us to ignore the federal definition of employee in favor of the
common law definition of theterm. PWS arguesthat we should not apply 8§ 390.5 because the policy

behind this regulation, and the Motor Carrier Safety Act generaly, has no application in this case.

“Section 390.5 provides the only definition of the term “employee” used in the federal motor
carrier safety regulations, a subchapter of the Department of Transportation regulations. See 49
C.F.R. 88 350-399.
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Specifically, PWS notesthat one purpose of 8 390.5 isto discourage trucking companies from using
the independent contractor status to manipulate their liability exposure with respect to the public.
See, eg., id. at § 387.1 (stating that the purpose of federal motor carrier regulations generaly is“to
assure that motor carriers maintain an appropriate level of financial responsbility for motor vehicles
operated on public highways’). Based on the stated purpose of the Motor Carrier Safety Act and its
regulations, PWS suggests that the definition of employeefound in § 390.5 only appliesto diminate
the “independent contractor defense” when motor carriers are sued by members of the public for the
negligent acts of their drivers. When the issue is whether a driver is an employee for purposes of
whether insurance coverage excludes the driver’s own injuries, PWS contends that § 390.5 should
yield to the traditional common law definition of employee.®

We are not persuaded that the term “employee” should be given different meanings under an
insurance policy depending on the context in which it isused.® Rather, we must interpret apolicy’s
termsinview of thepolicy asawholeand itsoverall purpose. Hartrickv. Great Am. LIoyds|Ins. Co.,
62 S.W.3d 270, 274 (Tex. Civ. App.—Houston[1% Dist.] 2001, no pet. h.) (“[W]econstruetheterms
of the policy as awhole, and consider al of itsterms, not in isolation, but within the context of the
policy.”). An example illustrates the problem with PWS's construction: In a case involving a

collision between a negligent driver and an innocent third party, the driver would be considered an

*To support its position, PWS relies on several Fifth Circuit cases evaluating the effect of
federal regulationson disputesbetween multipleinsurersregarding whoseinsuranceisprimary. None
of these cases address the interpretation of an employee exclusion in a public-liability policy or the
use of federal definitions to construe apolicy’sterms. Asaresult, they are smply not on point.

®Here, the term employee is used not only in the policy’ s employee exclusions, but dso inits
definition of who isaninsured. When used in the latter context, 8 390.5 servesto broaden coverage
for injuries to the public caused by common law independent contractors.
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employee for purposes of coverage for a third-party’ sinjuries. The driver would be an independent
contractor, however, to determine whether the employee exclusions preclude coverage for his
injuries. Absent some indication in the policy, we cannot assume that the parties intended such a
result.’

In the dternative, PWS argues that the term employee in the insurance policy is at least
ambiguous. See Columbia Gas Transmission Corp. v. New Ulm Gas, Ltd., 940 SW.2d 587, 589
(Tex. 1996) (stating that a contract is ambiguous if it is subject to two or more reasonable
interpretations). Asaresult, PWScontendsthat we should interpret it against theinsurer, Consumers,
and apply the Texas common law definition. Nat’'| Union FireIns. Co. v. Hudson Energy Co., 811
SW.2d 552, 555 (Tex. 1991) (* Ambiguousinsurance contractsareinterpreted against theinsurer.”).
Because we believe the term employee is not ambiguous, but clearly refers to employees within the
meaning of 8 390.5, this argument is without merit.

In sum, we concludethat thedistrict court properly relied on 8 390.5 to determine that Paillet

"We adso note that the Ninth Circuit has rejected a similar “ context-specific” approach to §
390.5 in Perry v. Harco Nat'l Ins. Co., 129 F.3d 1072 (9" Cir. 1997). The issue in Perry was
whether a truck driver, who was clearly an independent contractor at common law, was an
“employee” excluded from coverage by the policy’s MCS-90 Endorsement. 1d. at 1073. The
endorsement explicitly excluded from coverage liability resulting from “injury to or death of the
insured’ s employees while engaged in the course of their employment.” Because the MCS-90 isa
federally-mandated endorsement whosetermsare specified by federa regulation, thefederal definition
set forth in 8 390.5 clearly applied. See 49 C.F.R. § 387.15 (creating form endorsements, including
the MCS-90, to be attached to a motor carrier’s liability policy). Nonetheless, the plaintiff argued
that the court should declineto rely on 8 390.5 to interpret theterm“employee” inthe endorsement’s
exclusion because doing so would not serve the purposes of the Motor Carri er Safety Act and its
regulations. Id. at 1074. The Ninth Circuit rgjected the plaintiff’ sargument, holding instead that the
definition set forth in 8 390.5 applied generally throughout the regulations regardless of whether its
application directly promoted aregulatory goa. Id. at 1074-75; seealso 49 C.F.R. § 390.5 (stating
that, unless specifically defined el sewhere, the definition of “employee”’ appliesthroughout the entire
subchapter).

-8



was an employee of PWS for purposes of the policy’s employee exclusions. Because Paillet is an
employee under § 390.5 regardless of whether he would have been considered an employee or an
independent contractor at common law, the policy’ semployee exclusionsapply to preclude coverage

in this case? Therefore, the district court’s grant of summary judgment to Consumers is

AFFIRMED.

8PWSS suggests that Paillet was not an employee under § 390.5 because he was not injured
“while in the course of his employment.” Specifically, PWS suggests that, because it was Paillet’s
turn to rest and Bob's turn to drive at the time of the accident, he was not acting “in the course of
his employment.” This argument is squarely foreclosed by precedent. See White, 599 F.2d at 53.
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